
However, there are simpler options. For 
example, venture capital or private equity 
concerns are often interested in first-party 
Patent Invalidity or lower-limit patent 
infringement liability policies, typically for a 
specific technology or a small number of 
patents. This is available with much lower 
retentions, with limits up to $15-20 million, 
although the work required to underwrite a 
patent can be costly for the insurer and off-
putting for the purchaser. Some insurers have 
even tried to charge for due diligence.

However, on the lower-limit policies, we 
are partnering with select insurers to 

standardise wording and lessen due diligence 
in return for a higher volume of risks giving 
the insurer a more diversified exposure. On 
the larger, multinational portfolio risks, we 
will shortly be launching a new risk-finance 
based product, including cover for the US. RS
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Thinkingahead

I
n many industry sectors, intellectual 
property (IP) can form a large part of a 
business’s assets. While cover for 
copyright and trademark infringement 
liability is increasingly available, 

clients are focusing on the shady world of 
patent disputes, driven by three striking trends.

The first is the prevalence of ‘patent trolls’, 
particularly in North America. These buy up 
patents at a low value with no intention of 
using the technology, and aggressively enforce 
those patents against alleged infringers. 

For example, a troll may own a patent for a 
certain shape of numeric keypad and accuse 
every large handset and calculator 
manufacturer of infringing its patent by using 
a similar keypad on its products. The initial 
demand may be an outrageous figure, in the 
hope of triggering a quick settlement, even 
where the case has little merit. Another 
business model in the US is for a lawyer to 
approach a patent holder and offer to target 
alleged infringers on a no-win/no-fee basis. 

A second factor is that large companies 
use their patent portfolios against one another 
to gain leverage in unrelated commercial 
disputes. For example, TV manufacturing 
giant A is in a global dispute with TV giant B, 
over licensing terms for a certain technology. 
For leverage in the negotiations, Giant A 
presents claims in courts around the world 
alleging that Giant B is infringing its patents. 
The estimated legal costs could make Giant B 
more amenable to negotiation. 

The third issue is caused by the rapid 
globalisation of industry. There is no 
worldwide patent office, so a patent holder 
must register a patent in each country where 
he seeks to exploit it. When a patent office 
examines the patent it cannot trawl through 
all pending or granted patents, so being 
granted a patent in a territory is no guarantee 
that you will not infringe an earlier patent. 

Patent Infringement Liability insurance 
products offer cover for damages, defence 
expenses, or both but the factors driving 
companies to seek cover also make it 
difficult to buy. Most of the insurers will not 

sell cover to US-domiciled companies or 
cover US risks, where the worst exposure lies.

Insurers who do offer cover require a 
high self-insured retention, up to $20-50 
million for a large portfolio of patents. 
Above this, the capacity is still expensive, 
because it is a difficult risk to underwrite. 
There is not much public information 
because disputes are typically settled behind 
closed doors. Moreover, insurers are 
concerned that disputes between industry 
peers may be part of a negotiating tactic 
rather than a legitimate patent case.

Insurers are concerned that disputes 
between industry peers might be part 

of a negotiating tactic rather than a real case.”

Patent infringement risks are becoming more 
widespread, encouraging companies to 
explore their insurance options. The trouble, 
says Luke Foord-Kelcey, is that the existing 
solutions are prohibitively expensive or 
provide only limited cover.

Patent need for  
a better solution
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Accident & Health
Tony Ratliff
Tel  +44 (0)20 7558 3585
Email Tony_Ratliff@jltgroup.com 

Actuarial & Analytical Service
Anco Accordi
Tel  +44 (0)20 7528 4056
Email Anco_Accordi@jltgroup.com

Business Continuity 
and Supply Chain Risk
Tim Cracknell
Tel  +44 (0)20 7558 3941
Email Tim_Cracknell@jltgroup.com

Casualty
David O'Ryan
Tel  +44 (0)20 7558 3435
Email David_O'Ryan@jltgroup.com

Claims
Richard Gurney
Tel  +44 (0)20 7558 3880
Email Richard_Gurney@jltgroup.com

Communications, 
Technology & Media
Peter Hacker
Tel  +44 (0)20 7528 4121
Email Peter_Hacker@jltgroup.com
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Paul Knowles
Tel  +44 (0)20 7528 4044
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Credit, Political 
and Security Risks
Nick Robson
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Email Nick_Robson@jltgroup.com

Cyber & IT Risks
Dawn Simmons
Tel  +44 (0)20 7528 4832
Email Dawn_Simmons@jltgroup.com

Directors' and Officers' Liability
Mike Lea
Tel  +44 (0)20 7558 3686
Email Michael_Lea@jltgroup.com

Echelon Claims Consultants
Candy Holland
Tel  +44 (0)20 7558 3230
Email CandyHolland@echelonccl.com

Entertainment, Event 
Cancellation and Sport
Duncan Fraser
Tel  +44 (0)20 7528 4885
Email Duncan_Fraser@jltgroup.com

Financial Institutions
Paul Towler
Tel  +44 (0)20 7558 3327
Email Paul_Towler@jltgroup.com

Global Insurance Management
Tracey Clayton
Tel  +44 (0)20 7558 3786
Email Tracey_Clayton@jltgroup.com

Kidnap & Ransom
Charlie Matheson
Tel  +44 (0)20 7528 4177
Email Charlie_Matheson@jltgroup.com

Life Science & Chemicals
Neil Campbell
Tel  +44 (0)20 7558 3996
Email Neil_Campbell@jltgroup.com

Marine, Oil & Gas
Martin St Pierre 
Tel  +44 (0)20 7558 3910
Email Martin_St_Pierre@jltgroup.com

Natural Resources (including 
Power, Mining and Renewables)
Peregrine Towneley
Tel  +44 (0)20 7459 5505
Email Peregrine_Towneley@jltgroup.com

Offshore Energy
Roger Backhouse
Tel  +44 (0)20 7459 5518
Email Roger_Backhouse@jltgroup.com

Onshore Energy
Jeremy Swan
Tel  +44 (0)20 7459 5662
Email Jeremy_Swan@jltgroup.com

Product Recall
Simon Milner
Tel  +44 (0)20 7558 3647
Email Simon_Milner@jltgroup.com

Professional Indemnity
Warren Hattwich
Tel  +44 (0)20 7558 3457
Email Warren_Hattwich@jltgroup.com

Property
Nick Murrell
Tel  +44 (0) 20 7558 3397
Email Nick_Murrell@jltgroup.com

Real Estate
Terry Edwards
Tel +44 (0)20 7528 4237
Email Terence_Edwards@jltgroup.com

Residual Value Insurance
Steve Allum
Tel  +44 (0)20 7528 4458
Email Steve_Allum@jltgroup.com
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Tel  +44 (0)20 7528 4242
Email Kelly_Crouch@jltgroup.com
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Tel  +44 (0)20 7558 3979
Email Andy_Bear@jltgroup.com

For all other queries call Jon Screech 
on +44 (0)20 7558 3316 or email
Jon_Screech@jltgroup.com
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Luke Foord-Kelcey is a Partner at Jardine Lloyd 

Thompson. A qualified solicitor, Luke has advised  

on some of the world’s largest IP risk transfer 

arrangements.

Luke_Foord-Kelcey@jltgroup.com


